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STATE OF NEW JERSEY
FINAL ADMINISTRATIVE ACTION

In the Matter of E.F-H., Department : OF THE
of Human Services . CIVIL SERVICE COMMISSION

- CSC Docket No. 2017-2379

Discrimination Appeal

ISSUED: AUG 18 217 (SLK)

E.F-H., a Habilitation Plan Coordinator with the Department of Human
Services, appeals the decision of the Assistant Commissioner, Office of Legal
Affairs, Department of Human Services, which did not substantiate her allegation
to suppert a finding that she had been subject to a violation of the New Jersey State
Policy Prohibiting Discrimination in the Workplace (State Policy).

By way of background, E.F-H., an African-American, alleged that E.H., a
Caucasian and an Assistant Chief Executive Officer Care Facility, Hunterdon
Developmental Center (HDC), subjected her to race and color discrimination.
Specifically, E.F-H. alleged that she and E.E.H., an African-American and a Head
Cottage Training Supervisor, were removed from the building, not allowed to have
client contact and required to take additional training while R.S., a Caucasian and
a Cottage Training Supervisor, was not, even though R.S. was similarly situated
regarding the subject incident. The Office of Equal Employment Opportunity’s
(EEO) investigation consisted of two interviews and a review of twelve relevant
documents. During the investigation, E.H. denied the allegation and stated that,
while interviewing E.F-H. for a promotion, E.F-H. volunteered that she witnessed
an incident of client neglect by R.S. and only reported the incident to E.F-H.’s
supervisor when she should have filed an HDC-15 Form and reported it directly to
Quality Assurance. E.H. then referred the matter to Risk Management because
there was a potential violation of policy and the Quality Assurance Investigator
instructed that E.F-H., R.S., and E.E.H., who was R.S.’s supervisor, be removed
from client contact during the abuse or neglect investigation per an HDC
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Administrative Order. The investigation could not substantiate a violation of the
State Policy.

On appeal, E.F-H. states that she did not witness the incident nor did she
volunteer this information during an interview. Instead, she presents that she was
asked how she would deal with difficult staff. E.F-H. responded that she was
informed by a staff person during an audit that a client requested a piece of bacon
and R.S. denied the client the bacon without cause. E.F-H. indicated that she wrote
the incident on her audit form, sent it to E.H.’s office, which automatically provides
a copy of all audits to Quality Assurance, and emailed her supervisor and E.H.
about this incident. E.F-H. asserts that their responses did not indicate that the
incident was considered major and the HDC Administrative Order at that time only
required that she complete an HDC-15 Form when there was a major incident. E.F-
H. states that, two days after the incident, the Administrative Order was changed
to remove the word “major” from the order. E.F-H. provides that she and E.E.H.
were removed from the building while R.S. was allowed to remain in the building
with client contact and allowed to take several clients on a trip to the beach. E.F-H.
believes that since she and E.E.H., who are African-Americans, were removed and
R.S., who 1s Caucasian, was allowed to stay and have client contact, she was treated
differently based on her race and color. Additionally, E.F-H. indicates that she and
E.E.H. were required to take a course on workplace violence and reporting client
neglect while R.S. was not.  Further, E.F-H. provides that she was placed in the
basement with a small desk with no phone or computer which is more evidence of
her unfair treatment. E.F-H. requests an apology from E.H. and the removal of any
negative reports from this incident from her record.

In response, the EEO presents that E-F-H. did not follow policy by failing to
report a potential client abuse/neglect incident by completing an HDC-15 as
required and by failing to report the incident directly to Quality Assurance.
Further, E.H. appropriately referred the matter to Risk Management and,
consistent with an Administrative Order, E.F-H., E.E.H. and R.S. were removed
from client contact while the investigation occurred. It asserts it conducted a
complete investigation and the investigation revealed that it was Quality Assurance
who made the decision to remove all three employees from client contact during the
investigation and not E.H. It notes that no disciplinary charges were brought
against any of the three employees and E.F-H. did not lose pay or rank due to the
internal investigation.

In reply, E.F-H. states that while Quality Assurance may have instructed
that all three employees be removed from the building and not to have client contact
during the investigation, R.S. was not removed from the building, was allowed to
have client contact and was not required to take additional training due to this
incident. Further, E.F-H. asserts that it was E.H. who allowed this unequal






treatment. E.F-H. claims that the investigation is incomplete as the EEO only
interviewed two employees and therefore could not possibly get the whole story.

CONCLUSION

N.JA.C. 4A:7-3.1(a) states, in pertinent part, that employment
discrimination or harassment based upon a protected category, such as race and
‘color, is prohibited and will not be tolerated.

N.JA.C. 4A:7-3.2(1) provides that at the EEO’s discretion, a prompt,
thorough, and impartial investigation into the alleged harassment or discrimination
will take place.

N.J.A.C. 4A:7.3-2(m)4 states, in pertinent part, that the appellant shall have
the burden of proof in all discrimination appeals.

The Civil Service Commission (Commission) has conducted a review of the
record in this matter and finds that E.F-H.’s allegation that E.H. subjected her to
race and color discrimination cannot be substantiated. The investigation revealed
that, per policy, E.H. properly referred the potential client abuse/neglect matter to
Risk Management for investigation. Further, it was Quality Assurance, per policy,
that removed E.F-H. from the building and client contact during the investigation
and not E.H. While it is noted that there is a dispute as to whether all three
employees were removed from the building and client contact during the
investigation or just E.F-H. and E.E.H., the two African-American employees, even
if E.F-H’s version of the events were true, E.F-H. has not presented one scintilla of
evidence that the reason for E.H.s alleged differential treatment of E.F-H. and
E.E.H., as compared to R.S., was because they are African-American and R.S. is
Caucasian. Mere speculation, without evidence, is insufficient to substantiate a
State Policy violation. See In the Matter of H.F. (CSC, decided April 19, 2017).
Additionally, while E.F-H. questions why there were only two individuals who were
interviewed during the investigation, E.F-H. has not presented one specific named
individual, who, if interviewed, could provide evidence that the reason for E.H.s
alleged differential treatment of E.F-H. was based on her color and race.
Accordingly, the Commission finds that the EEO’s investigation was prompt,
thorough and impartial and E.F-H. has not met her burden of proof.

ORDER
Therefore, it is ordered that this appeal be denied.

This 1s the final administrative determination in this matter. Any further
review should be pursued in a judicial forum.






DECISION RENDERED BY THE
CIVIL SERVICE COMMISSION ON
THE 16 DAY OF AUGUST, 2017
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